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Subject: 
Revision to Q & A on Education of Homeless Students


In October 2002, you were advised of the new provisions of the revised McKinney-Vento Homeless Assistance Act which was reauthorized as part of the No Child Left Behind Act of 2001 (NCLB).  A copy of that memorandum is available at the New York State Technical and Education Assistance Center for Homeless Students (NYSTEACHS) website at http://nysteachs.sricboces.org/. 


In February of 2003, the Board of Regents adopted amendments to section 100.2(x) of the Regulations of the Commissioner to conform it to the revised federal law.  Copies of those amendments were provided to you in December 2003.


In December 2003,  the Department sent you a series of questions and answers concerning McKinney-Vento and related State laws.  Question and Answer number 7, concerning how to proceed in situations where the district has reason to believe a student is not homeless, has been revised.  The following is a complete series of questions and answers including the revised Q and A number 7.

In addition to this listing, many resources, both federal and state, are available to assist you with the implementation of this act.  For further assistance, contact Patricia McGuirk, Homeless Program Manager at State Education at (518) 473-1236, or  Kate Ventura, Director, at (631) 232-4064, or access the NYSTEACHS website.


Thank you for your continued efforts in addressing the needs of students experiencing homelessness.

Questions and Answers

I.
Definitions

1.  Question:
 What is the expanded definition of a homeless student?

Answer:
The McKinney-Vento Act defines “homeless children and youths” (hereinafter referred to as “homeless students” or “students”) as:

· Students who lack a fixed, regular, and adequate nighttime residence, and includes students who are:

· sharing the housing of other persons due to loss of housing, economic hardship, or a similar reason (sometimes referred to as doubled up);

· living in motels, hotels, trailer parks, or camping grounds due to lack of alternative, adequate accommodations;
· living in emergency or transitional shelters;
· abandoned in hospitals; or
· awaiting foster care placement.
·  Students who have a primary nighttime residence that is a 

public or private place not designed for, or ordinarily used as, a regular sleeping accommodation for human beings.

· Students who are living in cars, parks, public spaces, abandoned buildings, substandard housing, bus or train stations, or similar settings.

· Migratory  children who qualify as homeless because they are living in circumstances described above.

2.  Question:
 Can  students who are not in the physical custody of a parent or guardian, including older students who are on their own, be classified as homeless?

Answer:
McKinney-Vento refers to such a student as an  unaccompanied youth.  Whether an unaccompanied youth is homeless must be determined on a case-by-case basis using the above definition of homeless children and youths.  Unaccompanied youths who are homeless  include:  students living in runaway shelters, abandoned buildings, cars, on the streets, or in other inadequate housing, and students denied housing by their families (sometimes referred to as “throwaway” students), and school-age unwed mothers, living in homes for unwed mothers, who have no other housing available.  

3. Question:
Students who have already been placed 


in foster care are not considered homeless, but students who are awaiting foster care placement are considered homeless.  What is the meaning of the phrase “awaiting foster care placement”?

Answer:
In interpreting the phrase “awaiting foster care placement,” the United States Department of Education is guided by the definition of “foster care” in 45 CFR 1355.20, a regulation promulgated by the Department of Health and Human Services.  Under this regulation, students in the following circumstances have been placed in foster care and, therefore, are not considered to be homeless.

“Foster care means 24-hour substitute care for children placed away from their parents or guardians and for whom the State agency has placement and care responsibility.  This includes, but is not limited to, placements in foster family homes, foster homes of relatives, group homes, emergency shelters, residential facilities, childcare institutions, and preadoptive homes.  A child is in foster care in accordance with this definition regardless of whether the foster care facility is licensed and payments are made by the State or local agency for the care of the child, whether adoption subsidy payments are being made prior to the finalization of an adoption, or whether there is Federal matching of any payments that are made.”

In determining whether a student is “homeless” under the McKinney-Vento legislation because he or she is “awaiting foster care placement,” local school officials should consult with their district liaison for homeless children and youth as well as their local public social service agency providers.  The determination should include public social service agency providers’ input, inasmuch as the agency may be able to define its relationship to the student based on current or prior family court actions.

4.  Question:
Should students living with their families in trailer parks and camping areas be counted as homeless?

Answer:
These students should be considered homeless if they are staying  in parks or camping areas  because they lack alternative adequate living accommodations.  Those living in trailer parks designed for long-term stays in adequate accommodations, however, should not be considered homeless.

5.  Question:
What happens when the student’s living situation is unclear?

Answer:
If a student’s living situation does not clearly fall into the situations described above, the Local Educational Agency (LEA) should refer to the McKinney-Vento definition of “fixed, regular and adequate nighttime residence” and consider the relative permanence of the living arrangements.  In addition, the community and schools should work together to reach homeless families and unaccompanied youth and ensure they are aware of their educational rights.  Developing local policies and procedures and reaching out to the community and educational staff who require information on homeless students, and the legal requirements, and supportive practices in serving homeless students, is critical to successfully fulfill the intent of the McKinney-Vento Act.

It cannot be emphasized enough that determining whether a particular student fits the definition of homeless is a case-specific inquiry.  General answers based on incomplete information or hypothetical situations will often be legally incorrect.

II.
Immediate Enrollment
6. Question:
Must a school district immediately enroll homeless students in a new school without proof of residency, immunizations, school records, or other required papers?

Answer:
Yes.  The McKinney-Vento Act provides for immediate enrollment of homeless students, even if the student is unable to produce records normally required for enrollment, such as previous academic records, medical records, proof of residency or other documentation.  Upon receipt of a designation form, the Department’s amended regulations require school districts to: immediately review the designation form to assure it has been completed; admit the student; provide the student with access to all of its programs, activities and services to the same extent as they are provided to resident students; immediately contact the school district where the student’s records are located for a copy of such records; if the student needs to obtain immunizations, or immunization or medical records, immediately refer the parent or guardian to the local educational agency liaison who will assist in obtaining such immunizations or records, and forward the designation form to the Commissioner, and the school district of origin, where applicable.   The school district receiving such a request must forward these records within five days.


Further, each school district shall establish procedures for the prompt resolution of disputes regarding school selection or enrollment of a homeless student and provide a written explanation, including a statement regarding the right to appeal, to the parent or guardian, if the school district sends the student to a school other than the school of origin or a school requested by the parent or guardian.

7. Question:
How should a school district proceed in situations where the district has reason to believe the student is not, in fact, homeless?

Answer:
If there is a factual dispute over whether a student is homeless the district must still immediately enroll the student.  The district must then provide the parent or guardian with the opportunity to submit information to the district addressing the issue of whether the student is homeless prior to making a final determination. The student must remain enrolled at the school until the district makes a final determination and for a minimum of 30 days after the determination.  The 30-day period gives the parent the opportunity to appeal to the Commissioner of Education. If the student files an appeal that contains a request for a stay, the district must continue to enroll the student until the Commissioner rules on the stay request.

 When a district makes a final determination that the student is not homeless, it must provide written notice to the parent stating that:  (1) the student is not entitled to attend the public schools of the district;  (2) the basis for the determination that the student is not homeless;  (3) the date as of which the student will be excluded from the schools of the district; (4) the determination may be appealed to the Commissioner of Education within 30 days of the date of the determination, and the name, post office address and telephone number of the school district’s homeless liaison who is responsible for helping the homeless parent, guardian or unaccompanied youth in filing an appeal to the school district’s denial of enrollment and or transportation to a free, appropriate public education; (5) the form petition that is filled out by the homeless parent, guardian or unaccompanied youth with the assistance of the homeless liaison.

III.   The Mandated Local Liaison   

8. Question:
McKinney-Vento mandates that every LEA designate a LEA liaison for homeless children and youth.  Does this mandate include BOCES and charter schools?

Answer:
Yes.  The Department has concluded that charter schools and BOCES are both LEAs under McKinney-Vento.  Thus, all charter schools and BOCES must comply with McKinney-Vento’s provisions including designating a LEA liaison.  Charter schools and BOCES are also eligible to apply for McKinney-Vento subgrants.

9. Question:
Does McKinney-Vento mandate specific duties for the liaison?

Answer:
Yes.  The local liaison serves as one on the primary contacts between homeless families and school staff, district personnel, shelter workers, and other service providers. The liaison coordinates services to ensure that homeless children and youth in school have the same opportunity to succeed academically.


Local liaisons must ensure that:

· Homeless children and youth are identified by school personnel and through coordination activities with other entities and agencies;

· Homeless students enroll in, and have full and equal opportunity to succeed in, the schools of the LEA;

· Homeless children and youth receive educational services for which they are eligible, including Head Start, Even Start, and preschool programs administered by the LEA, and referrals to health, mental health, dental, and other appropriate services;

· Parents or guardians of homeless children and youth are informed of educational and related opportunities available to their children, and are provided with meaningful opportunities to participate in the education of their children;

· Parents and guardians and unaccompanied youth are fully informed of all transportation services, including transportation to and from the school of origin, and are assisted in accessing transportation services;

· Enrollment disputes are mediated in accordance with the requirements of the McKinney-Vento Act; and

· Public notice of the educational rights of homeless students is disseminated to locations where children and youth receive services under the Act.

In meeting these responsibilities, local liaisons will assist homeless children and youth with activities such as the following:

· Enrolling in school and accessing school services;

· Obtaining immunizations or medical records;

· Informing parents, school personnel, and others of the rights of homeless children and youth;

· In writing, notify school personnel, service providers and advocates of homeless children and youth of the duties of the liaison;

· Working with school staff to make sure that homeless children and youth are immediately enrolled in school pending resolution of disputes that might arise over school enrollment or placement;

· Helping to coordinate transportation services for homeless children and youth; and

· Collaborating and coordinating with State Coordinators for the Education of Homeless Children and Youth and community and school personnel responsible for providing education and related support services to homeless children and youth.

10. Question:
What strategies can a local liaison use to identify homeless preschoolers?

Answer:
Local liaisons can identify preschool-aged homeless children by working closely with shelters and social service agencies in their area.  In addition, the liaison should work with school personnel, who can inquire, at the time they are enrolling homeless students in school, whether the family has preschool-aged children.  The LEA liaison should also collaborate with the school district special education program.  The Individual with Disabilities Education Act (IDEA) requires that highly mobile children with disabilities, such as migrant and homeless children who are in need of special education and related services, are located, identified and evaluated.  Additionally, IDEA requires that homeless preschoolers and all homeless children be included in the “Child Find” process for early identification of special education needs.

11. Question:
How can a local liaison assist homeless families in enrolling their children in a preschool if the program has a waiting list?

Answer:
The LEA liaison should work with preschool program staff to remind them how important their services are for homeless children and to inform them of how waiting lists often create barriers for homeless families who wish to enroll their children.  Some preschool programs keep slots open specifically for homeless children.

IV. School Selection

12. Question:
What attendance options are available to homeless students in New York State? 

Answer:

The designator (usually the student’s parent or guardian, or the student if a parent or guardian is not available) may choose to designate either the school district of origin (where the student attended school when he or she became homeless) or the school district of current location (the school district where the student is currently housed).  The student is entitled to remain in the designated school district for the duration of homelessness.

· When the school district in which the student is temporarily housed is the same district the student attended when the student became homeless, the student may attend either the school building serving the attendance zone in which the child is temporarily relocated or the school building the student previously attended until the attend of the school year and for one additional year if that year is the student’s last year in the school building .

· A student who designates the school district of current location and who relocates to another temporary housing arrangement outside of such district, or to a different attendance zone within such district, is entitled to maintain the prior designation to continue in the same school building until the end of the school year and for one additional year if that year is the student’s last year in the school building .

· Whenever a school district of origin is designated, the student is entitled to return to the school building where previously enrolled.

· When the school district of current location is designated, the student is entitled to attend the school that is zoned for his or her temporary location, or any school that non-homeless students who live in that same attendance zone in which the homeless student is temporarily residing are entitled to attend.

13. Question:
What about students who were located outside of New York State when they became homeless?

Answer:
 Under Education Law § 3209(2)(b)(2), these students are deemed residents of the school district where they are currently located and have the same right to attend the schools of the district as other resident students.  In this situation, the school district of residence is not considered a “school district of origin” or a “school district of current location.”

V. Prohibition Against Segregation

14. Question:
May states or districts segregate homeless children and youth in separate schools or in separate programs within a school?

Answer:
No.  Homelessness alone is not sufficient reason to separate students from the mainstream school environment.  State Educational Agencies (SEAs) and LEAs must adopt policies and practices to ensure that students are not segregated or stigmatized on the basis of their status as homeless.  Services provided with McKinney-Vento Act funds must not replace the regular academic program and must be designed to expand upon or improve services provided as part of the school’s regular academic program.


Additionally, schools may not provide services with McKinney-Vento funds on school grounds in settings that segregate homeless children and youth from other children and youth, except as necessary for short periods of time for health and safety emergencies or to provide temporary, special, and supplementary services to meet the unique needs of homeless children and youth.


Finally, if a state receives funds under the McKinney-Vento program, every district in that State – whether or not it receives a McKinney-Vento subgrant from its SEA – is prohibited from segregating homeless students in separate schools or in separate programs within schools, based on the child’s or youth’s status as homeless.

15. Question:
May a district educate homeless children at an off-school facility, such as a shelter?

Answer:
No.  Homeless children and youth must be educated as part of a school’s regular academic program.  Services must be provided to homeless children and youth through programs and mechanisms that integrate homeless children and youth with their nonhomeless counterparts.  Services provided with McKinney-Vento funds must expand upon or improve services provided as part of the regular school program.

16. Question:
May a school separate a child from the regular school program if he or she resides in a domestic violence shelter?

Answer:
Schools should take all necessary steps to protect children who are victims of domestic violence, such as protecting children’s identity in school database systems, arranging for anonymous pick up and drop off locations for school buses, enrolling children in a different school, sensitizing bus drivers and school personnel to the child’s circumstances, training school staff on confidentiality laws and policies, and helping families to file copies of protective orders with schools. In this way, schools can address safety concerns and provide equal educational opportunities without causing further disruption in children’s lives.

17. Question:
Are “transitional classrooms” in shelters, where children and youth receive educational services while they are being assessed or while they wait for school records, permissible under McKinney-Vento?

Answer:
No.  Districts are required to adopt policies that will eliminate barriers to school enrollment that may be caused by tracking, obtaining, and transferring records.

VI. Transportation

18. Question:
What are the transportation provisions for this population?

Answer:

· A local social services district is responsible for the transportation of children it places in temporary housing outside the school district selected, where such children are eligible for benefits pursuant to Social Services Law § 350-j.

· The Office of Children and Family Services is responsible, to the extent funds are available as determined by the Director or the Division of Budget, for the transportation of children temporarily housed in residential programs for runaway youth when such temporary housing is outside the school district selected.  

· If transportation is not provided by the social services district or the Office of Children and Family Services, transportation shall be provided by the designated  district.  Such transportation shall not be in excess of 50 miles each way except where the Commissioner of Education certifies that transportation in excess of 50 miles is in the best interest of the child.

· Where a homeless student designates the school district of current location, that district shall provide transportation to the student on the same basis as a resident student.
· If a homeless student chooses to continue attendance in the public school building where he or she previously attended, the school district shall provide transportation to and from the student's temporary housing location and the school the child legally attends if such temporary housing is located in a different attendance zone or community school district within such district.
Note that if transportation is not provided by the social services district or  the Office of Children and Family Services, New York Law places responsibility for the cost of transportation upon the designated school district, which could be either the school district of origin or school district of current location.

19. Question:
How does a local Homeless and Runaway Youth Shelter obtain money to transport residents to school?

Answer:
The shelter must front the costs for transporting these students and then apply for reimbursement from the State Education Department.  Forms for this purpose can be obtained by calling the office of Fiscal Management at (518) 474-6859.


20. Question:
Is a homeless child entitled to transportation to and from their school of origin, if needed, while enrollment disputes are being resolved?

Answer:
Yes.  The McKinney-Vento Act’s transportation requirements apply while disputes are being resolved.  Therefore, at the request of the parent or guardian (or in the case of an unaccompanied youth, the liaison), the LEA must provide or arrange for transportation to and from the school of origin.

21. Question:
Do LEA transportation responsibilities apply to all LEAs in the State or only to those LEAs that receive a McKinney-Vento subgrant?

Answer:
This requirement applies to all LEAs in the State.

22. Question:
Can Title I funds or Title V of ESEA be used to pay for transportation of homeless students to and from the school of origin?

Answer:
No.  LEAs may not use funds under Title I, Part A or Title V, Part A to transport homeless students to or from their school of origin.  Transportation services to the school of origin are mandated under the McKinney-Vento Act’s legislation.  The supplanting provisions in Title I and Title V prohibit such funds from being used to support activities that the LEA would otherwise be required to provide.

23. Question:
Can a school district that receives a McKinney subgrant use these funds to pay for transporting homeless students?

Answer:
Yes.  One of the allowable activities for McKinney-Vento subgrant funds can be to pay for the excess costs of transportation not otherwise provided through federal, state, or local funds to enable students to attend the designated school district.

24. Question:
Are school districts obligated to transport homeless preschoolers?

Answer:
No, except that if the school district provides transportation to non-homeless preschoolers, such transportation must be provided to homeless students on the same terms.  Moreover, homeless preschool students with disabilities may be entitled to transportation under the Individuals with Disabilities Education Act and State law including Education Law § 4410-a.

VII.   Coordination with Title I, Part A of ESEA

25. Question:
Are homeless children and youth eligible to receive Title I, Part A services?

Answer:
Yes.  According to the Department of Education’s draft non-regulatory guidance, homeless children and youth are automatically eligible for services under Title I, Part A of the ESEA, whether or not they live in a Title I school attendance area or meet the academic standards required of other children for eligibility.  Homeless children and youth may receive Title I educational or support services from schoolwide and targeted-assistance school programs.



A State must include in its State Title I plan a description of how the plan is coordinated with the McKinney-Vento Act.  See Section 1111(a)(1) of ESEA.  Additionally, a LEA receiving Title I, Part A funds must include in its local plan a description of how the plan is coordinated with the McKinney-Vento Act.  The local plan must describe services provided to homeless children.

26. Question:
Are homeless children and youth who attend non-Title I schools eligible to receive Title I, Part A services?

Answer:
Yes.  According to the Department of Education’s draft non-regulatory guidance, a LEA must provide comparable services to a homeless student who does not attend a Title I school.  A LEA must reserve funds for homeless children who do not attend participating Title I schools and may, for instance, provide support services to children in shelters and other locations where homeless children live.  Services should be provided to assist homeless students to effectively take advantage of educational opportunities.


This provision applies to homeless students in public and private schools, institutions for neglected children and, where appropriate, local institutions such as local community day school programs.  See Section 1113 of ESEA.


SEA and LEA Title I plans must be coordinated with the plans agencies develop under the McKinney-Vento Act.  There is no specific formula provided.  LEAs can develop formulas for reserving the appropriate amount of Title I funding for students who are experiencing homelessness. 

27. Question:
What types of services may a LEA provide to homeless students with funds reserved under Section 1113(c)(3) of Title I?

Answer:
According to the Department of Education’s draft non-regulatory guidance , a LEA may use funds reserved under this section to provide services to eligible homeless students in both Title I and non-Title I schools that are comparable to services provided to non-homeless students in Title I schools.  Services provided should assist such children in meeting the State’s challenging academic content and academic achievement standards.


A LEA has the discretion to use reserved funds  to provide a homeless student with services that are not ordinarily provided to other Title I students and that area not available from other sources.  For example, where appropriate,  a LEA at its discretion may provide a student with an item of clothing to meet a school’s dress or uniform requirement so that student may effectively take advantage of educational opportunities.

VIII.  Comparable and Coordinated Services

28. Question:
What are a LEA’s responsibilities regarding “comparable services?”


Answer:
According to the Department of Education’s draft non-regulatory guidance , a LEA must provide services to each homeless child and youth that are comparable to services offered to other students in the school.  These services include public preschool programs, and educational programs or services for which a homeless student meets the eligibility criteria, such as programs for children with disabilities, programs for students with limited English proficiency, vocational education, programs for gifted and talented students, before and after schools programs, school nutrition programs, and transportation.

29. Question:
What are the responsibilities of an LEA regarding coordination of services for homeless children and youth?

Answer:
According to the Department of Education’s draft non-regulatory guidance, LEAs are responsible for coordinating with local social service agencies, other service providers and programs, including the Runaway and Homeless Youth Act (42 U.S.C. 5701 et seq.), and with other LEAs on issues such as transportation and the transfer of records.  Additionally, they must coordinate with housing assistance providers.  The purpose of this coordination is to ensure that eligible students have access and reasonable proximity to available education  and related support services.  It is also important to coordinate efforts in order to raise the awareness of school personnel  and service providers of the effects of homelessness and the challenges that homeless students face. 
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