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SUBJECT:
McKinney-Vento Guidance Regarding Enrollment and Transportation of Students Who are Homeless

The State Education Department has recently received requests from the field for clarification on two important topics - homeless unaccompanied youth and request for immediate enrollment in school and the transportation of students who are homeless. School districts are obligated to “affirmatively identify” students experiencing homelessness through the use of an enrollment form that asks nighttime residence. Under McKinney-Vento, schools must identify children and youth in homeless situations and provide appropriate services, including immediate enrollment in school, even when students lack paperwork normally required for enrollment, such as school records, proof of guardianship, a birth certificate, immunization or other health records, and proof of residence (§11432(g)(3)(C)).
All students who lack a fixed, adequate and regular nighttime residence are entitled to immediate enrollment in school, including homeless unaccompanied youth.  Even if the student’s claim of homelessness is in dispute by the designated local education agency (LEA), the LEA must still immediately enroll the student consistent with their due process right. 
We have also received questions from LEAs about their obligations and that of other agencies to provide transportation for students who are homeless, in particular homeless unaccompanied youth, children and youth placed in temporary housing by the local departments of social services, and children with special education needs who are homeless.  In an effort to clarify the role of LEAs and their responsibilities to students who are homeless, we are pleased to provide you with the attached guidance documents on enrollment and on transportation.

We hope that you will share the Enrollment Guidance with your Registrar and/or other personnel responsible for enrollment in your LEA and the Transportation Guidance with your Transportation Director and/or other personnel responsible for arranging transportation in your LEA.  If you have any questions or need additional information, please contact Patricia McGuirk, Program Manager for Homeless Education at (518) 473-1236 or the New York State Technical and Education Assistance Center for Homeless Students (NYS-TEACHS) at (800) 388-2014.

I hope this information is helpful.  Thank you for your efforts to provide students experiencing the unfortunate effects of homelessness the quality education they deserve.

Guidance Regarding Enrollment of Students who are Homeless

The State Education Department is pleased to share with you the following guidance information on requests for homeless unaccompanied youth and immediate enrollment in school.  As you are aware, all students who lack a fixed, adequate and regular nighttime residence are entitled to immediate enrollment in school, including homeless unaccompanied youth (Education Law § 3209[2][e][1] and 8 NYCRR §100.2[x][4][ii]). McKinney-Vento Act requires schools to eliminate barriers to enrollment and attendance.  To this end, McKinney-Vento prohibits schools from requiring documents for school enrollment and attendance such as “residency proofs” and landlord information. 

If a question arises about a student’s eligibility for services under McKinney-Vento, schools may attempt to confirm the details of the student’s living situation. However, such efforts must be grounded in sensitivity and respect, keeping the academic well-being and best interest of the student in the forefront. Using invasive or threatening techniques to confirm a student’s eligibility can humiliate families and youth and may place an already tenuous temporary living arrangement in jeopardy. This may destabilize the family and youth further and may create a barrier to the student’s enrollment, thereby violating McKinney-Vento, New York State Education Law and Commissioner’s regulations. Some educators seek to verify homeless status or eligibility for services by contacting housing authorities, social services agencies that provide shelter, non-profits providing services, host families or relatives. In conducting such activities, educators must be careful not to release personally identifiable information about the student/family unless they first have the permission of a parent. 20 USC §1232g(b)(1).
To determine eligibility, Districts must implement the usage of a district-wide enrollment questionnaire that incorporates informative, yet non-invasive, questions to assist enrollment staff in making such determinations. A sample enrollment packet can be found at http://www.nysteachs.org/media/INF_SED_SampleEnrollForm_ResQuest.doc.  McKinney-Vento also requires that districts distribute and display informational materials to inform parents, students and professionals about the rights of students in temporary housing.  42 U.S.C. §11432(g)(6)(A).  
As LEA staff, rather than parents or students, receive professional development regarding McKinney-Vento eligibility, it is incumbent upon districts to screen for potential homelessness through the means listed above.  In this way, an LEA is best able to identify those situations more traditionally associated with homelessness as well as those covered by the more expansive definition within McKinney-Vento. It is in these “doubled-up” situations, where families and unaccompanied youth are often not aware that they are covered under McKinney-Vento as “homeless”, that require the district to pro-actively identify and immediately enroll any “children and youths who are sharing the housing of other persons due to loss of housing, economic hardship, or a similar reason” .  42 U.S.C. §11432(SEC 725)(2)(b)(i).

If visits are necessary due to disputes about McKinney-Vento eligibility, they should be conducted by school or district staff members who are trained on the McKinney-Vento Act and homelessness.  It is important for visitors to explain the purpose of the visit to families and youth, reassure them that information will be kept confidential, and conduct only the minimal investigation necessary to verify the living situation.
Even if the designated LEA disputes the student’s claim of homelessness, the LEA must still immediately enroll the students as this is their due process right. The LEA must then follow the procedures it has established to resolve disputes, including providing the student’s parent or guardian or the unaccompanied youth with an opportunity to submit information before it makes a final determination regarding the student’s homeless status (8 NYCRR §100.2[x][7][ii][a]). 
If the LEA determines that the student is not homeless, it must provide a written notice to the student’s parent or guardian or the unaccompanied youth stating that the student is not entitled to attend its schools.  This written notice must include the following: 

1. the basis for the LEA’s decision;

2. the date as of which the student will be excluded from school; 

3. a statement advising the student’s parent or guardian or unaccompanied youth that the LEA’s decision may be appealed to the Commissioner of Education; 

4. the contact information for the LEA Liaison, who is required to assist the parent or guardian, or unaccompanied youth in filing such an appeal; and 

5. a copy of the form petition.

(8 NYCRR §§100.2[x][7][ii][b] and [c][1] through [2]).  

The LEA must allow the student to remain enrolled in its schools and provide the student with transportation until it makes a final determination, and for a minimum of 30 days after that determination, in order to give the student’s parent or guardian, or the unaccompanied youth the opportunity to appeal to the Commissioner of Education (8 NYCRR §100.2[x][7][ii][c]).
Please also be aware of the fact that upon receipt of the designation form, the designated LEA must immediately enrolled the homeless child or youth in school even if the student is unable to provide documents typically required for enrollment, such as school records, medical records, including immunization records, proof of residency, birth certificate, or other documents normally required for enrollment (42 USCA §11432[g][3][C][i]; Education Law § 3209[2][e][1]; and 8 NYCRR §100.2[x][4][ii]).  Please note that “other documents” referenced above includes guardianship or custody papers, and the failure to present these papers cannot delay or prevent the enrollment of an unaccompanied youth (42 USCA §§11432[g][3][C][i], [g][1][H][iv], [g][1][F][ii]; Education Law § 3209[2][e][1]; and 8 NYCRR §100.2[x][4][ii]).
It is increasingly critical that students are immediately enrolled in school to ensure they are on track to be promoted to the following grade.  To the extent possible, it is essential to impress upon unaccompanied youth the importance of remaining in the same school to ensure educational continuity.

Without a parent or guardian to advocate on behalf of the unaccompanied youth, these students may not understand their educational rights or know how to acquire this information.  It is therefore imperative that the LEA liaisons work closely with unaccompanied youth to make certain these students are enrolled in and receiving transportation to school throughout the remainder of the school year.

We hope that you will share this guidance with your Registrar and/or other personnel responsible for enrollment in your LEA.  
Guidance Regarding Transportation of Children and Youth who are Homeless

The State Education is pleased to share with you the following guidance information to clarify the existing policy on agencies’ obligations to provide transportation for students who are homeless, in particular, unaccompanied youth experiencing homelessness, children and youth placed in temporary housing by the local departments of social services, and children with special education needs who are homeless.  For more information about the laws and policies governing the provision of transportation services to students who are homeless, please see the Memo from State Education Department Associate Commissioner Shelia Evans-Tranumn, Revision to Q&A on Education of Homeless Students, June 2004 available at http://nysteachs.org/info-forms/nysed/state-info.html or by contacting NYS-TEACHS at 800-388-2014.

Unaccompanied Youth

According to the Federal McKinney-Vento Homeless Education Assistance Act (McKinney-Vento), “the term ‘unaccompanied youth’ includes a youth not in the physical custody of a parent or guardian.” (42 U.S.C. § 11434a(6)).  An unaccompanied youth is considered homeless when the student lacks “a fixed, regular and adequate nighttime residence.”  (42 U.S.C. § 11434a (2)).  An unaccompanied, homeless youth is entitled to the same protections under McKinney-Vento as are other temporarily housed students.

When a youth who is homeless attends school in the district of current location, it is that district's responsibility to arrange for transportation.  (Education Law § 3209[4][d] and 8 NYCRR §100.2[x][6][iii]).  This is the case whether the student is temporarily residing in a Runaway and Homeless Youth (RHY) residential program, sharing the housing of others (sometimes referred to as being “doubled-up”), or in another temporary housing arrangement.  

When an unaccompanied, homeless youth attends school in the district of origin and is temporarily residing in an RHY residential program (e.g. crisis shelter or transitional living program) outside of the district of origin, the RHY program may arrange and pay for transportation to and from school.  However, if the RHY program does not provide transportation, it is the school district of origin's responsibility.  (Education Law § 3209[4][c] and 8 NYCRR §100.2[x][6]).  In either case, the RHY program or the district of origin will be fully reimbursed for any transportation expenses by the State Education Department upon submission of a completed Runaway and Homeless Youth Transportation Form.  To request copies of this form, please contact Pat McGuirk at (518) 473-1236 or NYS-TEACHS at (800) 388-2014.

Children and Youth Placed in Temporary Housing by the Local Department of Social Services

In particular instances, New York State Education Law §3209 requires local departments of social services to arrange and pay for transportation of homeless students to and from the designated school district of attendance.  The local department of social services (LDSS) is responsible for arranging and paying for transportation if: (1) the children are eligible for Emergency Assistance to Needy Families (EAF) pursuant to Social Services Law §350-j; (2) the LDSS placed the children in temporary housing arrangements outside of the school district of origin; and (3) the parent/caretaker designates the school district of origin on the STAC 202.  (Education Law § 3209[4][a]).  The LDSS must arrange for transportation within three school days for eligible students.  (NYS Office of Temporary and Disability Assistance, 06 ADM 15).    

When determining whose responsibility it is to provide transportation to students who were placed by LDSS in temporary living situations, it is important to consider the fact that some students considered to be homeless under the definitions found in the McKinney-Vento Act are not EAF-eligible.  The LDSS is not responsible for transportation unless EAF eligibility is maintained.  For example, students in families that have been sanctioned for non-compliance with public assistance rules or who are sharing an apartment with another family would not be EAF-eligible even though they might be considered homeless under the McKinney Vento Act.  In these or similar cases in which the LDSS in not responsible, transportation responsibility must be assumed by the appropriate school district.  

In cases where the school district believes that the LDSS is responsible for transportation but the LDSS is not currently providing transportation, please contact the LDSS Homeless Coordinator.  To obtain the contact information for the LDSS Homeless Coordinator, or if the LDSS Homeless Coordinator has been unable to arrange for transportation for the student within three school days, please contact Jeff Barnes at the Office of Temporary and Disability Assistance (518-486-7738).  While any transportation dispute with the LDSS is being resolved, the school district of origin should ensure that transportation is being provided.  42 U.S.C. § 11432[g][1][J][iii].
Students Receiving Special Education Services who are Homeless

Students receiving special education services who are homeless have the same legal rights under McKinney-Vento and New York State Education Law § 3209 as do general education students experiencing homelessness, including the right to continued enrollment in the school of origin and transportation to that school provided that it is not more than 50 miles each way.  (Education Law § 3209[4][c]).
  Additionally, special transportation services must be provided to meet the student’s needs as stated on the student’s IEP.  

Like general education students experiencing homelessness, students with disabilities who are homeless do not have to transfer school districts if they move to a temporary housing situation outside of the school district of origin, even if they attend a BOCES program or an approved private school which is a private school placement recommended by the Committee on Special Education.  Whenever possible, students in special education programs should be encouraged to remain in the same school they attended before the loss of housing to prevent inadvertent delays in the provision of services while transportation is being arranged, which can be particularly disruptive to students with  disabilities.

If a student chooses to continue attending the school of origin, the school district of origin must arrange and pay for the transportation for this student, unless the LDSS is responsible for transportation or an RHY facility provides transportation as described above.  (Education Law § 3209[4][c]).  In cases where the school district of origin is responsible for transportation, it may contract with the local school district to provide the transportation for the student if it is practical to do so.  

If the student chooses to transfer to the district where the family is temporarily residing, also known as the district of current location, the current IEP of the school district of origin must be implemented by the district of location, without delay, and the district of current location must provide comparable services to those listed on the student’s current IEP from the district of origin without delay, until the district of current location convenes an IEP meeting to either adopt the current IEP or develop a new one (8 N.Y.C.R.R. § 200.4[e][8]).  Comparable services include any special transportation listed on the IEP. 

� Please note that there may be situations in which the student’s IEP mandates transportation for further than 50 miles or in which the Commissioner of the State Education Department certifies that traveling more than 50 miles in the best interest of the student.  Education Law § 3209[4][c].
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