Questions and Answers on filing a

310 Appeal concerning a Homeless Child or Youth
The regulations on the 310 appeal process concerning a Homeless Child or Youth and the forms used to file the appeal may be found on New York State Education Department (NYSED) Office of Counsel’s website:

http://www.counsel.nysed.gov/#admendment
Definitions

Petitioner: The homeless parent, guardian or the unaccompanied youth who is challenging the school district’s denial of enrollment or transportation to a free, appropriate public education.

Respondent: The school district that is denying enrollment or transportation to a free, appropriate public education.

Appeal: The process that the homeless parent or unaccompanied youth uses to ask the State Education Department Commissioner to reverse a decision by a school district to deny enrollment or transportation to a free, appropriate public education.

Petition: The form that the homeless parent, guardian or unaccompanied youth fills out, with the help of the homeless liaison, which is sent to Office of Counsel for the Commissioner’s decision on the appeal.

Stay Order: The section at the end of the petition form, which requests “interim relief” from the Commissioner. This interim relief, or stay order, if granted, permits the homeless child or unaccompanied youth to remain in the school until the Commissioner makes a decision on the Appeal.

These forms may also be found at the end of the Questions and Answers section. The Local Education Agency (LEA) must maintain a sufficient supply of form petitions and make them readily available to petitioners.

Forms used to file a 310 Appeal concerning a Homeless Child or Youth: 

· Form Notice of Petition For An Appeal Involving a Homeless Child or Youth: The form notice that the homeless parent, guardian or unaccompanied youth fills out, with help from the local educational liaison, of intent to challenge the school district’s denial of enrollment or transportation to a free, appropriate public education.

· Petition For An Appeal Involving a Homeless Child or Youth: The form that the homeless parent, guardian or unaccompanied youth fills out, with help from the local educational liaison, to challenge the school district’s denial of enrollment or transportation to a free, appropriate public education.

· Statement of Petitioner For An Appeal Involving a Homeless Child or Youth: The form that the homeless parent, guardian or unaccompanied youth fills out stating that the facts in the petition are true.

· Form for Affidavit of Acceptance of Personal Service by Local Educational Liaison for Homeless Children and Youth: The form that the local educational liaison fills out stating that he/her has accepted the petition on behalf of the named respondents in the school district, i.e., the school district employee or a person in the office of the superintendent who has been designated by the board of education to accept service on behalf of the school district.

· Form for Affidavit of Service by Mail by Local Educational Liaison for Homeless Children and Youth: Form that the local educational liaison fills out stating that he/her has been served with the petition and is mailing it to the named school district employee or a person in the office of the superintendent who has been designated by the board of education to accept service on behalf of the school district.

Petitioners must fill out forms one, two and three. 

There is also a section at the end of form one, requesting “interim relief” from the Commissioner. This is a STAY ORDER. The parent or guardian of the homeless child or the unaccompanied youth should be told about the stay order and the homeless liaison must assist the homeless parent, guardian or unaccompanied youth in completing this section. Without the stay order, the homeless child or unaccompanied youth can only remain in the school 30 days after the school district makes a final determination, and then may then be asked to leave the school. If the stay order is approved by the Commissioner, the homeless child or unaccompanied youth can stay in the school until the Commissioner makes his determination and the school cannot ask the student to leave unless the Commissioner rules against the homeless student..

Question: What is the 310 Appeal process concerning a Homeless Child or Youth?

Answer: The 310 appeal concerning a Homeless Child or Youth is the process whereby a parent/guardian/unaccompanied youth challenges the school district’s denial of enrollment or transportation to a free, appropriate public education and asks the Commissioner of the New York Education Department to make a determination on the homeless child or youth’s appeal. 

Question: Do all school districts need to establish procedures for the prompt resolution of disputes if they deny either enrollment or transportation?

Answer: Yes, each school district must establish procedures for the prompt resolution of disputes regarding school selection or enrollment of a homeless child or youth (N.Y.C.R.R. § 100.2(x)(7)(b)(i).

Question: Does a school district have to provide notice to a parent/guardian/unaccompanied youth of the right to appeal its decision? 

Answer: Yes, the school district must provide a written explanation, including a statement regarding the right to appeal, to the homeless child's or youth's parent or guardian, if the school district declines to either enroll and/or transport such child or youth to the school of origin or a school requested by the parent or guardian (N.Y.C.R.R. § 100.2(x)(7)(b)(ii). This written explanation must include the name, post office address and telephone number of the homeless liaison as well as the petition form used to file an appeal with the Commissioner ( N.Y.C.R.R.§ 276.10(3)(7)(ii)(b).

Question: Can the petition include a stay order?

Answer: Yes, within the petition is an application for a stay order. This stay order is in the section at the end of the petition form requesting “interim relief” from the Commissioner.  The parent or guardian of the homeless child or the unaccompanied youth should be told about the stay order and the homeless liaison must assist the homeless parent, guardian or unaccompanied youth in completing this section. Without the stay order, the homeless child or unaccompanied youth can only remain in the school 30 days after the school district makes a final determination, and then may then be asked to leave the school. If the stay order is approved by the Commissioner, the homeless child or unaccompanied youth can stay in the school until the Commissioner makes his determination and the school cannot ask the student to leave unless the Commissioner rules against the homeless student ( N.Y.C.R.R.§ 276.10(3)(7)(ii)(c).

Question: How long does school district have to file an Appeal regarding the education of a homeless child or youth?
Answer: In an appeal regarding a homeless child's or youth's access to a free, appropriate public education, within five days after the receipt and/or acceptance of service of any pleading or paper from petitioner, the local educational agency liaison for homeless children and youth, shall transmit the original, together with an affidavit of such local educational agency liaison proving that the he/she either accepted service of the pleading on behalf of the adverse party or served the pleading by mailing it to the adverse party, to the Office of Counsel, New York State Education Department, State Education Building, Albany, NY 12234 (N.Y.C.R.R.§ 275.9(b).

Question: Does a petition have to have his/her pleading verified by the oath of at least one of the petitioners?

Answer: No, the homeless parent/guardian/unaccompanied youth may state that his/her pleading, or challenge, is true by signing a statement that based on his/her information and belief the information contained in the pleading is true. With this statement, the person signing the statement makes an acknowledgement that a person who knowingly offers a false instrument is guilty of Offering a False Instrument for Filing in the 2nd Degree, a Class A Misdemeanor (N.Y.C.R.R.§ 275.7(b) The statement is contained on the form at the end of the question and answer section.

Question: Who are the petitioners?

Answer: The parent/guardian of homeless child or an unaccompanied youth that files the 310 appeal concerning a Homeless Child or Youth are the petitioners.

Question: Is there a filing fee?
Answer: No, the usual filing fee of $20 is not required in appeals regarding a homeless child’s or youth’s enrollment or transportation to a free, appropriate public education(N.Y.C.R.R.§ 275.9(c). 

Question: Is every school district required to have a local educational agency liaison for homeless children and youth to carry out the duties described in the appeal process?

Answer: Yes, each school district shall designate an appropriate staff person, who may also be a coordinator for other Federal programs, as a local educational agency liaison for homeless children and youth to carry out the duties described in the appeal process (N.Y.C.R.R.§ 276.10. (7)(iii)(a)

Question: How does the local educational agency liaison assist in placement or enrollment decisions for an unaccompanied youth?

Answer: In the case of an unaccompanied youth, the local educational agency liaison assists in placement or enrollment decisions and considers the views of such unaccompanied youth, and provides notice to such youth of the right to appeal any decision (N.Y.C.R.R.§ 276.10. (7)(iii)(b)

Question: Are children receiving special education services who submit a § 310 appeal entitled to enforcement of their educational rights under any individualized education plan (IEP) or individualized family service plan (IFSP)?

Answer: Yes, children receiving special education services who submit a § 310 appeal are entitled to enforcement of their educational rights under any individualized education plan (IEP) or individualized family service plan (IFSP).

Question: Is the school district required to provide the parent or guardian or unaccompanied youth with a signed and dated acknowledgement verifying that the local educational agency liaison has received the form petition and supporting documents and will transmit these documents to the New York State Education Department?

Answer: Yes, the school district is required to provide the parent or guardian or unaccompanied youth with a signed and dated acknowledgement verifying that the local educational agency liaison has received the form petition and supporting documents and will transmit these documents on behalf of the parent, guardian or unaccompanied youth to the Office of Counsel, New York State Education Department, State Education Building, Albany, New York 12234

 Question: What must a local educational agency liaison do to commence a 310 appeal concerning a homeless child or unaccompanied youth?

Answer: Each school district shall require the local educational agency liaison to assist the homeless child's or youth's parent or guardian or the unaccompanied youth in commencing an appeal to the Commissioner pursuant to Education Law section 310 of a final determination regarding enrollment, school selection and/or transportation by
(1) providing the parent or guardian or unaccompanied youth with the form petition; 
(2) assisting the parent or guardian or unaccompanied youth in completing the form petition; 
(3) arranging for the copying of the form petition and supporting documents for the parent or guardian or unaccompanied youth, without cost to the parent or guardian or unaccompanied youth; 
(4) accepting service of the form petition and supporting papers on behalf any school district employee or officer named as a party or the school district if it is named as a party or arranging for service by mail by mailing the form petition and supporting documents to any school district employee or officer named as a party and, if the school district is named as a party, to a person in the office of superintendent who has been designated by the board of education to accept service on behalf the school district; 
(5) providing the parent or guardian or unaccompanied youth with a signed and dated acknowledgment verifying that the local educational agency liaison has received the form petition and supporting documents and will either accept service of these documents on behalf of the school district employee or office or school district or effect service by mail by mailing the form petition and supporting documents to any school district employee or officer named as a party and, if the school district is named as a party, to a person in the office of superintendent who has been designated by the board of education to accept service on behalf the school district; 
(6) transmitting on behalf of the parent or guardian or unaccompanied youth, within five days of after the service of the form petition or any pleading or paper to the Office of Counsel, New York State Education Department, State Education Building, Albany, New York 12234; 
(7) providing the parent or guardian or unaccompanied youth with a signed and dated acknowledgement verifying that the local educational agency liaison has received the form petition and supporting documents and will transmit these documents on behalf of the parent, guardian or unaccompanied youth to the Office of Counsel, New York State Education Department, State Education Building, Albany, New York 12234; and 
(8) accepting service of any subsequent pleadings or papers, including any correspondence related to the appeal, if the parent or guardian or unaccompanied youth so elects related to the appeal on behalf of the parent or guardian or unaccompanied youth and making such correspondence available to the parent or guardian or unaccompanied youth; 

(9) ensuring that the local educational agency liaison maintains a record of all appeals of enrollment, school selection and transportation determinations; and
(10) informing school personnel, service providers and advocates working with homeless families of the duties of the local educational agency liaison (N.Y.C.R.R.§ 276.10. (7)(iii)(c).

The following forms are to be used for filing a 310 appeal concerning a homeless child or unaccompanied youth
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