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At the end of January 2005, Governor Pataki signed into law a bill that created a “Designation of Person in Parental Relation” section in New York’s General Obligation Law.  The General Obligations Law includes statutes about powers of attorney.  This new law creates a limited parental power of attorney by legalizing the common practice of parents writing notes to schools or to medical providers in order to permit other persons to assume responsibility for children.

The new law describes how to designate, who can be designated, and what parental powers can be designated.  

Writing (the Note)

The new law provides that parents can designate a caregiver via a writing that contains certain information.  For periods of time that are less than one month, the writing must contain:

· parent’s name

· designee’s name

· children’s names

· parent’s signature with date.

If the time period is not stated, it’s assumed to be thirty days.  The note can also describe the extent of the powers.  

For periods of time between thirty days and six months, the note must also contain:

· address and telephone number of the parent

· address and telephone number of the designee

· date of birth of each child

· date of commencement or event that causes the designation to be active

· written consent of the designee

· statement that no court order bars the parent from designating

· notarization.

If any of the extra elements necessary for the six month writing are missing, the note is still good for thirty days so long as it contains the core elements.

It is unclear if the parent and the designee must both have their signatures notarized.   The previous bill mandated notarization only by the parent or parents.  It may be that this writing can be signed (without notarization) by the designee before school authorities or medical providers.  But, when possible, the designee should get their signature notarized in order to eliminate the potential issue.

Designees

Any adult can be designated.  The person does not have be a relative.  

Person in Parental Relation
Designations confer the powers and responsibility of a “person in parental relation.”  This phrase is a legal term, which is defined in both the Public Health Law and the Education Law.   Such a person can perform all the actions listed in numerous statutes that refer to a “person in parental relation.”

“Person[s] in parental relation” can enroll a child in school, be responsible for most schooling activities, like getting birth certificates for enrollment, receiving report cards, consenting to class trips.  They do not get all the powers of a parent, just those listed in the twenty or so statutes in the Education Law that empower a “person in parental relation.

Person in parental relation can consent to most medical care.  The new law refers to the Public Health Law and to the Mental Hygiene Law.  A “person in parental relation” can consent (or refuse) immunization and routine medical care, including prescription medications, dental work, and mental health therapies.  They cannot consent to certain medical procedures, including major medical (surgery), electroconvulsive therapy and the withdrawal of life sustaining medical care.  Emergency care is possible because Good Samaritan laws release medical providers from liability.  In sum, a designee cannot consent to elective major medical procedures, which require the consent of the parent(s) or legal guardians.  

School Enrollment

One limitation on the use of these writing concerns proof of school enrollment.  Free tuition at a public school requires that the student reside in the school district.  Residence must be proven to the school authorities.  The new law specifically states that these writings cannot be used as proof of children’s residency.   The new law does permit designated caregivers to enroll children in school, but they must prove residency by other means.  

In some school districts, authorities demand legal custody or legal guardianship to prove residency.  This new law states that persons who are designees should be able to enroll children in school.  The express meaning is that legal custodians and legal guardians are not the only persons who can enroll children in school.  Hopefully, school districts will recognize that they can no longer demand legal custody or legal guardianship as the only acceptable proof of residency since designees should also be able to prove residency.

Proof of Enrollment Via Affidavit

Proving residency requires sufficient evidence to overcome the presumption that children reside with their parents.  Some school districts permit parents to swear in an affidavit (a sworn statement that is notarized) that their children are residing with the caregiver.   This affidavit accompanied by a similar affidavit from the designee should suffice to prove residency.  With the enactment of this law, the acceptance of affidavits may become more widespread.  However, litigation may be necessary to overcome the resistance of some school districts, especially districts in rural areas.

Other Provisions

The new law limits the effect of a designation to a period of six months.  Since the new law does not prohibit renewals, subsequent designations can designate the caregiver again and again.


The designation is not “durable,” the powers of a designee cease when a parent becomes incapacitated.

If there’s a court order indicating that the parents are joint custodians, then both must sign the designation.

The law can be revoked at will by one parent, either orally or in writing.  Notice can be to the designee or to the school or medical provider.

The law also covers “incapacitated persons” which refers to adult children who are unable to make decisions for themselves.  For such persons, other statutes stipulate that a parent must become the legal guardian.  This part of the new law will probably be disregarded and eventually deleted.

With this law a major change has been made to the Public Health Law.  For the first time someone other than a parent or legal guardian can consent to “medical, dental, health and hospital services” for a child. 

This new law is effective on the ninetieth day after it became law.  At present it is assumed that the Governor signed the law on January 28th, 2005, but, since the new law has not been published, the date could be as late as January 30, 2005.  The law is certainly effective on or about April 1st of this year.

Questions on this law?  Email meimeiwallace@aol.com.
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